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Assam Schedule VII : Form No. 132 
 

HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

3rd January, 2017 

 

TITLE SUIT NO.32/2012 

Sri Gopal Saikia 

S/o (L) Titalram Saikia 

Cotton Road, Hazarika Chuk, 

Ward No.1, Tezpur Town, 

Mouza Mahabhairab, 

Tezpur, Sonitpur  

Assam         ----- Plaintiff     

             -Vs.- 

1) The State of Assam 

Represented by Secretary to the Govt. of Assam, 

Dept. of Health Services, 

P.O.Dispur, Guwahati - 781006 

2) The Joint Director-cum-Member Secretary, 

District Health Society, Sonitpur 

 Tezpur, Sonitpur, Assam 

District – Sonitpur, Assam 

     ----- Defendants 

 

This suit is for eviction of defendant-tenant from tenanted Godown with recovery of 

Arrear Rents of Rs.1,93,258/- (Rupees One Lakh Ninety Three Thousand Two 
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Hundred Fifty Eight Only), alongwith recovery of Electric bills paid with charge of 

reconnection, recovery of mesne profits & future mesne profits & cost of suit.  

 

Counsel for Plaintiff :  

Counsel for Defendant  :  

 

JUDGMENT 

1) This suit was filed by the plaintiff, claiming inter-alia that her godown was 

rented by Defendant no.2 at a monthly rent of Rs.14,866/- for storage of medicine 

for National Rural Health Mission (NRHM) by executing a Tenancy Agreement dated 

02-06-2010.  The tenancy was for a period of 2 years commencing from 02-06-2010. 

The electricity connection was provided by the plaintiff but was to be paid by 

defendant no.2. Pursuant to the agreement the defendant no.2 cleaned the godown 

(except for a corner thereof where some cement of plaintiff’s wife was kept under 

ceaser by the District administration). The defendant paid the rent only till May’2011 

but failed to pay the rent from June’2011 to June’2012, thus, arrear amounting to 

Rs.1,93,258/- (Rupees One Lakh Ninety Three Thousand Two Hundred Fifty Eight 

Only).The defendant also didn’t pay the electric bills from June’2010 to 6th Oct’2011 

amounting to Rs.5,098/-. Due to non-payment the power was disconnected w.e.f. 

04-09-2010 & the plaintiff had to pay the said electricity bills amounting to Rs.5,098/-

& further electricity bill of Rs.1,235/- & also paid reconnection cost of Rs.300/-. The 

plaintiff vide letter dated 20-10-2011 informed the defendant no.2 & to pay-up the 

same and the said letter was received by defendant no.1 on 24-10-2011 vide 

registered A/D but to no avail. Clause 7 of the Agreement stated that either of the 

party can terminate the agreement by giving a 3 months notice, hence, vide Notice 

dated 05-03-2012 sent by registered A/D to defendant no.2 the plaintiff-landlord 

terminated the said tenancy on 01-07-2012 & demanded payment of arrear rents 

from June’2011 to June’2012 (amounting to Rs.1,93,258/-), unpaid electricity bills 
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with reconnection (amounting to Rs.6,633/-), pending electricity bills from 07-10-

2011 till defendants vacate the godown @ also mesne profit @ Rs.500/- per day from 

02-07-2012 till defendants vacate the godown. Defendant no.2 received the notice on 

06-03-2012. It was also claimed in the plaint that after 02-07-2012 the defendants 

are wrongfully possessing the tenanted godown & have not yet delivered clear & 

vacant possession of the tenanted godown to the plaintiff.  

 

2) Plaintiff issued a Notice u/s 80 CPC dated 26-07-2012 & defendant no.2 

received the notice on 30-07-2012 & defendant no.1 received it on 02-08-2012. As 

the defendants failed to comply with the said notice, hence, the suit was instituted 

with following relief:  

(1) Decree for recovery of clear & vacant possession of tenanted suit 

godown by evicting the defendants with their men & materials 

therefrom; 

(2) Decree for recovery of arrear rents @ Rs.14,866/- per month from 

June’2011 to June’2012 amounting to Rs.1,93,258/-; 

(3) Decree for recovery of electricity bills with reconnection charge 

amounting to Rs.6,633/-; 

(4) Decree for mesne profit @ Rs.500/- per day from 02-07-2012 to 08-10-

2012 amounting to Rs.49,500/-; 

(5) Decree for future mesne profit from date of institution till delivery of 

vacant possession of the godown to the plaintiff; 

(6) Decree for further electricity bills as maybe paid to the Power Supply;  

(7) Cost of the suit; 

(8) Any other relief(s) the court may deem fit and proper.   

3) The defendants entered appearance & defendant no.2 submitted written-

statement. tHe defendant no.2 took up the usual defences of none maintainability of 
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the suit, lack cause of action, barred by limitation, suit being hit by the principles of 

waiver, acquiescence and estoppel, etc. it was also claimed that the suit is barred u/s 

106 T.P.Act. The defendant no.2 admitted about the fact that the tenancy agreement 

was executed & for a monthly rent of Rs.14,866/- for two years. However, it was 

denied that the plaintiff provided the electrical connections or that any office room 

was constructed by the defendant. It was also stated in the written-statement that 

during inspection or at any point of time no cement or any other substance was in 

the said godown. Defendant no.2 admitted that monthly rent was paid till June’2011, 

but denied that any monthly rent remained due from June’2011 to June’2012. It was 

claimed that vide Tenancy termination letter dated 08-07-2011 the defendant no.2 

terminated the tenancy & vacated the godown. Therefore the plaintiff is entitled to 

get the rent only till Dec’2011 & the plaintiff was asked repeated to collect the due 

rent but the plaintiff didn’t do so. Defendant no.2 admitted that they are liable to pay 

the electricity bill till Dec’2011 at the most, but not the subsequent claimed amounts. 

It was also denied that defendants received the letter dated 20-10-2011. Vide letter 

dated 08-01-2012 the plaintiff was again asked to collect the cheque amounting to 

Rs.96.679/- but failed to do so.   

 

4) Upon perusal of the pleadings of both parties and hearing learned advocates 

of both sides, the following ISSUES are settled:  

(1) Whether there is any cause of action for the suit?  

(2) Whether the defendants are defaulter in paying the house rents? 

(3) Whether the suit premises is bonafide required by the plaintiff? 

(4) Whether the plaintiff is entitled to recover arrear rents, future rents & 

mesne profits as claimed? 

(5) Whether the defendants are liable to eviction from the suit premises? 

(6) To what other relief or reliefs the parties are entitled? 
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(7) Whether suit is barred by law of limitation?  

(8) Whether the suit is barred u/s 106 of T.P.Act?  

 

3) During trial, the plaintiff examined herself as PW1 and exhibited 25 

documents. The defendants couldn’t produce any witness or document is support of 

their claim despite ample opportunities.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

4) I have carefully perused the evidence, oral and documentary, and the 

materials available on the case record and also heard argument of both sides. The 

issues are discussed herein below individually, however, for sake of brevity and 

proper adjudication they may not be discussed chronologically. 

 

Issue No.1: Whether there is any cause of action for the suit? 

5) The suit has been instituted by the plaintiff claiming that the defendant 

no.2 has not vacated the rented premise despite receiving termination notice & has 

also not paid the rents, electricity bills, etc. However, defendant no.2 denied all this 

allegations and claimed that defendant no.2 issued a termination notice dated 08-07-

2011 the defendant no.2 terminated the tenancy & vacated the godown. Thus, it is 

seen that there is actual dispute between the parties which needs adjudication & 

which created a cause of action. Hence, Issue no.1 is settled in favour of plaintiff. 

 

 

Issue No.3: Whether the suit premises is bonafide required by the 

plaintiff? 

6) Though this issue was framed however, perusal of the pleading & the 

evidences shows that this was never a point of contention or disagreement between 
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the parties. During argument also none of the parties forwarded any argument in this 

regard. Hence, issue no. 3 is settled in favour of the plaintiff.  

 

Issue no. 7: Whether the suit is barred by limitation? 

7) Defendants agitated this issue in their written statement and claimed that 

the suit is barred by limitation. However, during argument none of the parties argued 

on this issue. I have gone through the pleadings & the relevant provisions of law and 

find no reason for the suit being barred by limitation. Hence, issue no. 7 is settled in 

favour of the plaintiff. 

Issue No.8: Whether the suit is barred u/s 106 of T.P.Act? 

8) This issue was also framed because the defendants claimed that the suit is 

barred u/s 106 of T.P.Act. As in the prior two issues discussed, none of the parties 

forwarded any argument in this regard, except that, ld. Counsel for the plaintiff on 

the passing made the submission that this suit is covered by Transfer of Property Act 

& not by Assam Urban Areas Tenancy Rent Control Act as the suit-premises is not in 

urban area. Considering the fact that none provided any argument on this vital issue 

I deem it fit to dwell into for proper adjudication, as it may become point of 

contention on later stages. 

 

9) S.106 Transfer of Property Act deals with duration of certain leases in 

absence of written contract or local usage & it reads as follows - 

(1) In the absence of a contract or local law or usage to the contrary, a lease 

of immovable property for agricultural or manufacturing purposes shall be 

deemed to be a lease from year to year, terminable, on the part of either 

lessor or lessee, by six months' notice; and a lease of immovable property for 

any other purpose shall be deemed to be a lease from month to month, 

terminable, on the part of either lessor or lessee, by fifteen days' notice. 
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(2) Notwithstanding anything contained in any other law for the time being in 

force, the period mentioned in sub-section (1) shall commence from the date 

of receipt of notice. 

(3) A notice under sub-section (1) shall not be deemed to be invalid merely 

because the period mentioned therein falls short of the period specified under 

that sub-section, where a suit or proceeding is filed after the expiry of the 

period mentioned in that sub-section. 

(4) Every notice under sub-section (1) must be in writing, signed by or on 

behalf of the person giving it, and either be sent by post to the party who is 

intended to be bound by it or be tendered or delivered personally to such 

party, or to one of his family or servants at his residence, or (if such tender or 

delivery is not practicable) affixed to a conspicuous part of the property. 

Thus, it is seen that that s.106 T.P.Act is applicable only in cases where a immovable 

property has been leased out in absence of written contract. However, in the present 

case this is not the situation & there is a valid written Tenancy Agreement between 

the parties. Hence, issue no.8 is settled in favour of the plaintiff. 

 

Issue No.5: Whether the defendants are liable to eviction from the suit 

premises? 

10) This suit has been instituted by the plaintiff primarily seeking eviction of 

defendant no.2 from the suit premises & claiming that despite issuing Tenancy 

Termination Notice dated 05-03-2012 terminating the said tenancy on 01-07-2012 

the defendants have not handed over vacant possession of the leased godown. 

However, the defendant no.2 claimed that they had terminated the tenancy by 

issuing the Tenancy Termination Notice dated 08-07-2011 & vacated the godown.  

 

Argument forwarded by the parties:  
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11) Counsel for plaintiff argued that the defendant no.2 has never handed 

over the vacant possession of the godown & though in the written-statement the 

defendant claimed that they are not in possession of the godown, however, evidence 

shows that they have kept it under lock & key. It was further argued that vide letter 

dated 18-01-2012 (Ext.12) defendant no.2 asked the plaintiff to collect the rent & 

that cheque shows that they were about to pay rent beyond the period they claimed 

to have left the premises. It was further argued that termination notice should be of 

atleast 3 months in advance & as the termination letter by defendant was only for 1 

month in advance it not legally viable. It was argued on behalf of the defendants that 

though plaintiff claims that the godown is under lock & key, however, no such prayer 

made in the plaint. It was further argued that the possession is not with defendants 

& the plaintiff should have proved it with reasonable evidence, but failed to do so. It 

was also argued that there is no logical reason why the govt. termination notice 

cannot be accepted, mainly when defendants are willing to pay the rent for next 3 

months also. 

 

My Opinion:  

12) I have given the matter due consideration & also gone through the 

Tenancy Agreement (Ext.2), Tenancy Termination Notice by plaintiff 05-03-2012 

(Ext.15). Though the defendant didn’t produce the Tenancy Termination Notice 

issued by defendant no.2 to the plaintiff dated 08-07-2011, however, plaintiff as PW1 

during cross-examination admitted receiving the said letter from the defendant no.2 

& vide the said letter the defendant no.2 had stated that they have vacated the 

rented godown henceforth. Perusal of the argument of the plaintiff shows that they 

claimed that the defendant no.2 has never really vacated the godown. Hence, this 
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made me comb through the evidence of PW1 to see if there is any evidence which 

points to the fact that the defendant no.2 has not vacated the godown & the letter 

was merely eyewash. However, other than the claim in evidence-in-affidavit that 

vacated godown has not been handed over no other corroborative evidence exists to 

show that the defendant no.2 has been possession of the godown since the letter 

dated 08-07-2011. Interestingly, during cross-examination the PW1/plaintiff 

mentioned that termination letter of the defendant no.2 vide which the godown was 

vacated.  

 

13) Hence, I am of the considered opinion that the defendant no.2 having 

already vacated the leased godown no further order of eviction is required against 

the defendant no.2.  Thus, Issue no. 5 is settled against the plaintiff.  

 

Issue No.2: Whether the defendants are defaulter in paying the house 

rents? 

14) The question to be decided in this issue whether the defendant is a 

defaulter & if so for what period the defendant is a defaulter.  

15)  

Argument forwarded by the parties:  

16) As seen while discussing the preceding issue, the defendant no.2 agreed 

to pay rent till Dec’2011 taking into consideration the tenancy termination notice 

dated 08-07-2011. However, the plaintiff didn’t agree to this as according to the 

plaintiff the defendant no.2 has not vacated the godown yet & moreover, the 

termination letter was not with an advance notice of 3 months, thus, it cannot be 

treated as termination letter. To this ld.AGP argued that it is true that tenancy 

termination notice dated 08-07-2011 was with an advance notice of only 1 month, 



Page 10 of 11 

 

however, it does not invalidate it & the defendants are willing to pay the rental & 

electricity bills till Dec’2011. It was also argued that the plaintiff was called to collect 

the arrear rent, however, the plaintiff didn’t collect the same as he wanted more 

money & wanted to drag the time.  

 

My Opinion:  

17) I begin by stating that the purpose of notice is to give the other-side a 

pre-warning or a notice of the fact that the lessor or the lessee is terminating the 

tenancy agreement & giving the other side an opportunity to prepare for the 

resultant contingencies. In the present case, it is seen that vide the letter dated 08-

07-2011 the defendant no.2 gave one month notice to the plaintiff that the tenancy 

agreement stands terminated & the defendant no.2 is vacating the leased property. 

It is true that the agreement stated that a three months notice should be given, but 

the question is, whether the one month notice took away a important right of the 

plaintiff or took the plaintiff by surprise or caused prejudice to the plaintiff in any 

ways? The answer would have been a yes if the defendant had allowed doing so 

without facing any consequences. However, pleadings & evidences reveal that the 

plaintiff is willing to pay the rental for the period till December’2011 in lieu of the 3-

months notice. It has a general practice in contract law, whether in case of tenancy 

agreement or in case of employment agreement, that when for some reason the 

advance-notice period couldn’t be adhere to then the amount equivalent to the pre-

fixed amount is to paid. Thus, in the present case the I have no hesitation in 

accepting the letter dated 08-07-2011 as Tenancy Termination Notice & allowing the 

defendant to pay the rental from July’2011 to December’2011 as arrear rent. 
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18) Thus, I hold that the defendant no.2 is defaulter for rent payable for the 

period July’2011 to December’2011. Issue no. 2 accordingly settled.  

Issue no. 4: Whether the plaintiff is entitled to recover arrear rents, future 

rents & mesne profits as claimed? 

19) As seen from discussion in the preceding issue, the defendants are liable 

to pay arrear rents for the period July’2011 to December’2011. The plaintiff is not 

entitled for future rents & mesne profits, as claimed. Issue no.4 is accordingly settled. 

 

Issue no. 6: To what other relief or reliefs the parties are entitled? 

20) Considering the fact that in issue no.4 it has been held that plaintiff is 

entitled for arrear rents for the period July’2011 to December’2011, it is held that 

plaintiff is also entitled for the recovery of the electricity bill for the period of 

June’2010 to December’2011, including the reconnection charges paid. Hence, issue 

no.6 is decided accordingly. 

 

ORDER 

21) THE suit is decreed in favour of the plaintiff holding that the plaintiff is 

entitled to recover arrear rents for the period July’2011 to December’2011 @ 

Rs.14,866/- & actual electricity bills paid for the period of June’2010 to 

December’2011, including the reconnection charges paid. The plaintiff is also entitled 

to the cost of the suit. Prepare a decree accordingly. 

 

Given under my hand & seal of the Court on the 3rd January’2016. 

 

(Munmun B.Sarma) 
 

Civil Judge 
             Tezpur, Sonitpur 


